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events

Robert H. Bork

Norman Dorsen

Profs. Robert H. Bork of Yale Law
School and Norman Dorsen of New
York University School of Law,
delivering the 1979 Thomas M. Cooley
Lectures at U-M Law School, agreed
that there has been no coherent First
Amendment theory, based on
Supreme Court cases over the years.
The two professors examined "The
Burger Court and Free Expression" in
the three-part lecture series in the
fall.
Dorsen, who is currently chairman
of the board of directors of the
American Civil Liberties Union
(ACLU), concluded that, surprisingly,
property interests have played a
major role in First Amendment
decisions, although this theme has
been largely overlooked by
constitutional scholars. "Based on a
review of court cases, one can observe
a pattern whereby free speech has
received protection when it coincides
with property interests," said Dorsen.
For example, in one case, said the
professor, a man who taped a peace
symbol to an American flag was
exonerated because the flag was his

own property. And cases dealing with
the presence of adult movie theatres
in neighborhoods have frequently
turned on such questions as the effect
of those theatres on surrounding
property values, according to the NYU
professor. Dorsen went on to suggest
criteria for a model "maximum
protection theory" under the First
Amendment.
Bork, who served as U.S . Solicitor
General from 1973-77 and as acting
U.S. Attorney General during1973-74,
argued that case law in recent years
has moved away from "the protection
of democratic free speech" as a
central issue in First Amendment
cases. Instead, he said, more and more
cases have focused on obscenity and
press rights. "An adequate theory of
the First Amendment should be based
first and foremost on the political free
speech question ," said Bork. The
professor also said that, in his opinion,
contribution limits on political
campaign spending constitute an
inhibition of "the amount and
effectiveness of free speech."
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